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# < 4 & : This Project aims to examine the possibility of
applying the ordinary reasonable person standard by
the participation of ordinary citizens in criminal
trials. Part I of this Project will provide a more
detailed and coherent analysis of the ordinary
reasonable person standard in criminal law. Part II
of this Project will examine lay participation in the
mixed court systems of Japan and Germany, and jury
system of America. Part III of this Project will
include a few preliminary thoughts concerning the
introduction of lay participation into our criminal
justice system.
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Abstract

Because criminal law is about the norm of conduct, the ordinary person standard, which
means that an ordinary reasonable person would have thought and responded according to a
commonsense understanding of facts, is prominent in the criminal law arena. For example, the
“objective adequate causation” test refers to the injury or damage that occurs in the ordinary course
of things, or in accordance with the common experience of ordinary people. The standard is also
applied to the field of criminal negligence to determine whether an ordinary, reasonable person in
the defendant's position would have foreseen risk or danger to others and took reasonable
precautionary measures. Necessary defense (including self-defense) under Article 23 of Criminal
Code depends upon the ordinary reasonable person standard to judge whether there was an
imminent unlawful assault from oneself or another and determine whether an ordinary reasonable
person would have done what the defendant did under the circumstances. Article 16 of Criminal
Code prescribes that the perpetrator will exculpate if he lacks the appreciation that he is doing
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something wrong and the mistake was reasonable and unable to be avoided. Besides, Judicial
Yuan Interpretation NO. 407 and NO. 617 recognize that whether the publications can be qualified
as obscene publications is to be decided according to the common feeling of ordinary people.

The term “ordinary person” refers to the general public without special qualifications or
abilities or legal professional experience and the term “reasonable” is sometimes referred to
colloquially as “average ability” and “rational judgment”, and thus the ordinary reasonable person
standard can also be understood as the common person or average person standard. For decades,
this standard has been applied by the professional judges alone. However, professional judges are
often isolated from ordinary people because of their educational background, professional training,
lifestyle and societal status. The core claim underlying the suggestion to adopt lay participation
system is that the citizens selected at random from the general public participate in trial alongside
professional judges as lay assessors may improve judicial decisions about the application of the
ordinary reasonable person standard by incorporating popular common sense into the judicial
system.

This Project aims to examine the possibility of applying the ordinary reasonable person
standard by the participation of ordinary citizens in criminal trials. Part | of this Project will
provide a more detailed and coherent analysis of the ordinary reasonable person standard in
criminal law. Part Il of this Project will examine lay participation in the mixed court systems of
Japan and Germany, and jury system of America. Part Il of this Project will include a few
preliminary thoughts concerning the introduction of lay participation into our criminal justice
system.

Keywords: Ordinary reasonable person, Lay participation, Professional judges, Mixed court system,
Jury system
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