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In the field of the theft of trade secret offense, the
concepts of loss and profit play the important role as the
factors in sentence decision. The methods for loss
calculations are derived from the civil compensation law
and designed specifically for intellectual property law
contexts. It is useful to apply these findings into the
trade secret offense. Accordingly, this Project will first
examine different methods for loss and profit calculations
and then evaluate the best methods for loss and profit
determinations in criminal trade secret cases.

theft of trade secret, actual loss, lost profit, unjust
enrichment, reasonable royalty, sentencing guideline,
economic crime, loss calculation
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Calculating Damages in Misappropriation of Trade Secrets Matters, 2016, 18-20.
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12 2% Pioneer Hi-Bred Int'l v. Holden Found. Seeds, Inc., 35 F.3d 1226, 1239-40 (8th Cir. 1994)
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w0 WA EEBHEA A & RA A AT E e A LT - (2) )95 a2 2 SRS
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BRZIFEEFEFL > MHEE " THE20 > JRRI - BOASR ar B B e B
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exploit the demand ) - FLAFFEFAIRE A AL B THHRE 1) nlm e LG RE oK (4) H
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B =2 - 58 T EE AR EE - HERER  RIFEREE AR EEEA B
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SRIF S E 80,000 4H7E L » AN a2 TR AEEHEIRE | (without

B 2% BIC Leisure Prods., Inc. v. Windsurfing Int'l, Inc., 1 F.3d 1214, 1218 (Fed. Cir. 1993)

1 2% Grain Processing Corp. v. Am. Maize-Prods. Co., 185 F.3d 1341, 1349 (Fed. Cir. 1999); Micro
Chem. v. Lextron, Inc., 318 F.3d 1119, 1122 (Fed. Cir. 2003).

15 2% Panduit Corp. v Stahlin Bros. Fibre Works, Inc. 575 F.2d 1152, 1156 (6th Cir. 1978)
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EbER F Y EIRIES BRMREET RATEREENE 2 T IEEE
(investment value) B " =E3£{H{H | (business value) ZBRAE RifE NEIEIE
R ZETEATAE -

DL SR 2 I E (B E S S E E R 2 IR B R S E IR IR AR E
TEEAGRT > RERFE AR ENE - HOEERAEE (WA - ZiE

!¢ Shockley v. Arcan, Inc., 248 F.3d 1349, 1363 (Fed. Cir. 2001)

v Douglas G. Smith, Application of Patent Law Damages Analysis to Trade Secret Misappropriation
Claims: Apportionment, Alternatives, and Other Common Limitations on Damages, 25 Seattle
University Law Review, 821, 835(2002).

® Gordon V. Smith, Russell L. Parr, Intellectual Property: Valuation, Exploitation, and Infringement
Damages, 2005, 749.

' salsbury Lab., Inc. v. Merieux Lab., Inc., 735 F. Supp. 1555, 1573 (M.D. Ga. 1989).

% David Fox & Sons, Inc. v. King Poultry Co., Inc., 30 A.D.2d 789 (1968)

1 23 NY.2d 914, 914 (N.Y. 1969).
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RE/NYESEMEEIR S S ZREEE 803 DINEEN TR AT EEEE
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TR A HAME IR ERN A WL - WSS - DRSS
(EEETEENE RSN J% - 2

1£ Precision Plating & Metal Finishing, Inc. v. Martin-Merietta Corp.Z&( 1970 )
o AR EIE R SR S SR E I E [BEARETEEIRIRR - £+ [FE
H—ERESE R B AL - #5 ARSI E G | MV F 7% « A (E
EERE AR TS M AR L AR - T EEMENEERE TR
FETT BB /El% > BB TSR - RS HRE B E =% 0 &4 - 2
It » 4% Basic Chems., Inc. v. Benson %5 (1977) - NARE £k » HEREZ

SRR IS B R EEENEME - #id (JREQE ZRHELEE) gy el —
FEFTHYAE] » PR EBF T o M2 % E RS 2 W R T Em - 1T
T HEBUHEE N E e AR S A TR d AR SR RSB ARSI Rt
BFE BT R ZAIHIHEEIEA] O EZEEEE  MadOreEEE
v

=~ UEBEAZFERF RHESEE R

RIBSR—IEES 3 FR()TH » BAIFEATTLAN T ATk Flas 5 Jb » FEFK
LUEZEAFTERZ TAESAH] ) (unjust enrichment) {FRARZERHESEE - HE
DEFIRRAEETE " Pk 2 Mz ) IR A Mg - NESHIZ SR ENS
a] DU EE 7 3K AR S University Computing Co. v. Lykes-Youngstown Corp.

(1974) ZERrFoRZ B R R B - fER e frEIBFEREZEE )L I
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secret) - FERRFIEE N\ 2 R ESAIE BT ERELE 2

2 University Computing Co. v. Lykes-Youngstown Corp., 504 F.2d 518, 535 (5th Cir. 1974).

> Pprecision Plating & Metal Finishing, Inc. v. Martin-Merietta Corp. 435 F.2d 1262, 1263-64 (5th Cir.
1970).

** Basic Chems., Inc. v. Benson, 251 N.W.2d 220, 226 (lowa 1977).

» 2% University Computing Co., supra note 20, 536.

% MarcJ. Zwillinger & Christian S. Genetski, Calculating Loss Under the Economic Espionage Act of
1996, 9 Geo. Mason L. Rev. 323, 331 (2000).
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TERSERETAEIEL - REgmEREEAZ TER, 2.

R A A A o Itk TER B T 4R (net profits) o P7REN - T
A, (gross profits) = "EZEUTA | (revenue) FIBRAA - MAE > SEBWAR
T&ﬁfﬁ’%&ﬁé?unz "EHEUA ) KRR o RS RS PSR A L AR A B

Him(convoyed SaleS)Zfﬁ’%_H’Ei%”rMK SR SHERA » R EBRE
@Jﬁﬂlﬁbﬁ DA -

TEEBETR T @EEAE ) b U B AT DME SR 2 A 2 725 %
i HELESREE  E A R 2 SRR o JRED - B TEFEURA
HURRIESZ (2 " &4 ; (incremental costs) » 7RE[) » FIERIE/ A A 2 pAS

(decreased production costs ) - FHLbFr:EE 48 E FH (overhead cost ) 2,

BE IR — I AR I A ISR » B — AR G BH 1 R R B (E A A R AR
EHEAFFERE 2 BRES BT TR o (IR EBIIFOE » P e FRE R TR
JREEFRKAERF] > RIRN AT DIEEREZEUA (revenues) - —HF &R
RIS ERA S Eﬂﬁzéiﬁ{fﬁﬂﬁyiﬁﬁﬁ A FRE NS HIRR Z AR Z
REMERE 2 Kl 7 EfTEEEE - 22| = » £ USM Corp. v. Marson Fastener Corp.( 1984 )
s N _EERERE S [FHEFCE RN EREEIEE 2 HE » TREREHEER

FANEEH S R E < $HE RS B EEABETREAN - HHEH
TEGE B A R A » DU SR I EsR B 2 4y - > > 4F David
Fox & Sons, Inc. v. King Poultry Co. (1969 ) Z&t 7 &5 s [E A28 0H [H &SN 1] 58
His Bl SR E - RNAA L EEEAN A ARG - B CRARYET -

*7 Shawn D. Fox, Calculating Damages in Misappropriation of Trade Secrets Matters, 2016,20.
%8 Terence P. Ross, Intellectual Property Law: Damages and Remedies, Law Journal Press; LsIf edition,
§ 5.03[2], 5-12, (April 28, 2016)
® Clark v. Bunker, 453 F.2d 1006, 1012 (9th Cir.1972)

%0 2:4[1 » Jet Spray Cooler, Inc. v. Crampton, 385 N.E.2d, 1349,1358-1359(Mass. 1979).
3 4% Adolph Gottscho, Inc. v. American Marking Corp., 139 A.2d 281, 284-285 (1958) -
2 BB AR A - 40 SRR - TSR - FRETE - BRSNS 5 > 552 Terence P. Ross,
Intellectual Property Law: Damages and Remedies, § 5.03[2], 5-14, 5-15 ( 2016) -
PO A B > AR FREEYE (mathematical certainty ) o B SRR ETEIELRE

(reasonable basis) E[IH] » £¢ C&F Packing Co., Inc. v. IBP, Inc., 224 F.3d 1296, 1304 (Fed. Cir. 2000)
* Usm Corp. v. Marson Fastener Corp., 392 Mass. 334 (Mass. App. Ct. 1984).
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ERERRE T LB ARAE | (standard of comparison method ) @ —J5THIE » %
FEFEMEFTHG 2 455 M{EEZNA - S5—IJ7HE » LEMITE CZF AT
EIEWE ) BUSHIEISESRATEE Z AR « BERTRCA R Z SRR R E AFTEiE 8
R R EE ARG R EGH] - R & 2R I S i R s
BRI Tk BEIME > WRREALEEN RIS FEM 5 RS B
EUEE SIS > P& TS E A (research and development costs) » AR/
A o JRERTLL TR A ) (costs savings) R EEEEH -

T EEH (E T R eI R AR T AR & EW AT A A\ i3 & EMEAT(E
# > #FH o {£ Salsbury Lab., Inc. v. Merieux Lab., Inc.Z= (1987) % S[R3 1%
Rt S g a R DB e0H - 405 2 s iE (EEHEIERRHE - AR SR A EG T
HIEEREHE - ISR a0 » TN AR FEW S TGRS - ik > Akt
100 BEENRHESS > SR TARHEESEREE TEEE A 10,000 /N
FEENE /NPT HKR IS I8 g G E S - S R%
BRI  AIEAIIEICE  HEI SRS RS - ¥

=~ DEEENEREEREEFRE

S—IEEE 3 REMEHRE » EHEM AR AT ESEAZIEER > 72
SHFEF]E (reasonable royalty ) {ERIBERHE 25T H 7% © i—MEENTA)
1979 fEALERS - WA EELEHMER< (reasonable royalty ) F Fyst B3
TN E R BT T E A « HZE 1985 % IUE IEIGA 40 AMLIERIE -

"EHERNE | B EAFEENE L B RERE S 4E T EE]
e & - MRS TRRER e IAE OB Z e - (B R R AT 28 2 Flzs Bl

** David Fox & Sons, Inc. v. King Poultry Co., Inc., 23 N.Y.2d 914 (1969)

* International Industries, Inc. v. Warren Petroleum Corp., 248 F.2d 696, 699 (3d Cir. 1957), cert,
dismissed 355 U.S. 943 (1958)

%7 salsbury Lab., Inc. v. Merieux Lab., Inc., 735 F. Supp. 1537 (M.D. Ga. 1987).

38 Salsbury Labs, Inc. v. Merieux Labs, Inc., 908 F.2d 706, 714 (11th Cir. 1990)
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Rt BEERR (4 —EEM A EBNE A TR T iE e — 1 E M7=
FOESTRE S EMERTA AZIRE - SLEEHAY T TR ) (default) $EERHES
ke ¥

"R, BfE T AEARUINEE o ST T AN BREEAR T E
ANZFIE ) B TEEAZRNESH ) ZHAstEERE « B 1A R 7
University Computing Co. v. Lykes-Youngstown Corp.2& ( 1974 ) *O%f i 45 5 4850 BH
REBEEE oA E E P B R RS A B 7 algE AV AR & SR AR E -
FEA S [ AR BN AE HH LB RS 2 45 28R - (NIt - RS AR B CRTER 2
HESHH MG A BREREGES - NIt - RIEEE T I RE Z TR ek akEt
HAEHAEN S SEEH] -

fEfbe b GHEENeRRES CEEMEREAN) W—EERIELP

HERE  ORERWERE ALIHUSHRER IR - & ERTA A E 24
SN - MEFEREIZHE P IS AT - i — T S > SRS QAR ETER

HREANEAFGEOREE 2 41t 2 ( the component of economic value ) Al »
RE—EFROITESH - “ERBEHEN ST SEEME 2 AR » &8
R S A 0 W B TN Ol === =
RENE A BRI ESESS > G RREAEENELRACHE
onZ SHER B E SEM A A E A FIHHTE D o HEIFEEE R R T EE
HREM S F Rat B NEE st B8 28 FE(E E B IRV E _REA R EE -
2 EWNERELZ MG AbuaE SR EAEAE LRECTH 2 GHEN S
SPEITE - WRZ AP 2 W T ELRMRE - Al DI S B fE Ay HE A & Eh
(established rate of royalty ) - 41152 A BEFRER AR 0] (F [y 275 - RIVABE A
BYJE -
Pt 1050 7 3 AmA B2 7 University Computing Co. v. Lykes-Youngstown Corp.
(1974) ZEslimEHERERN S 2 5B AEE » 2% Georgia-Pacific Corp., v. United
States Plywood Corp. & (1971) AR YRS RS HE SHZES 2
SFRITAESEHY 15 (BRE - mE#SEU THE - CESSF] TERE S
ifir b2 B CEFEMEBELANE REwBRERIWREE SR -
WIS TERIE B B B E B TR N 2 80 - BN EH SRS LEE &
¥ RS 2R - R BN RSB R E M - S S SRR
'HHIEE - MR E © ZE P HAME D2 B TR AR E - fil0 i

* Terence P. Ross, Intellectual Property Law: Damages and Remedies, § 5.03[2], 5-16, 5-17 ( 2016) -
* University Computing Co. v. Lykes-Youngstown Corp., 504 F.2d 518,53',7(5th Cir. 1974).

** Glenn Perdue , The Broad Spectrum of Trade Secret Damages ,Intellectual Property Litigation, Vol.
23, Issue 3, Spring 2012,
http://apps.americanbar.org/litigation/committees/intellectual/articles/spring2012-0412-broad-spect
rum-trade-secret-damages.html.
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processes ) o (AL » B FRES 204 _E S AT HERR I FIO M 6 A e s 25 B P =% R A

= BRI - WS EEEERS SR S S SRR eI BRI
(reasonable royalty rate ) - #?

BEBFE LKA E e BN REEERECHERESESRE
iy 15 ERZER - ElD2H REYIH - e 7 —2f(h - [EEARLAYIH
HZEIFR TS © - FENSEENEHE Y Ailngfsd > mnl g
TN [EI B A R E T - L - AR A SERE - A LT - BRIFEHHET
B g BRI IR RS ¢

B~ SRR BRI BRI R B

feLL bz atam ] AR ER S AR E R L - A ERHUSIER TR T 2 #E
REMEHE NIRE 2 E T RAESTT A - AR E AN RS - Al H
st &7k - MEETUTRVER L - RV RET R - NI
AfE AP LR EmvET R A o RR VT EIRE R EEE R A FEAHIE -

— ~ EEEMZEA

4% R A (the Economic Espionage Act » B f5fE £y EEA ) » ULEE BB
728 18 4 (Title 18, United States Code ) 55 1831 %255 1839 (% » AHAEN &=
A BTy A &2 250,000 Tt o MNEIESE L AT EUUIEAT ISR Z HE 2
B S A E B AN 0 AT DU DA A E Sl e i s w2 S e

SR ITARTEZ B B 55 B B R (U.S. Sentencing Guidelines )* -
RIBSE B FREAERIZE 2BL.L ik - = EWEILTE . ENSEHREUHEAER
4a%H (the amount of loss) {FERsf(kHE « MR 5T E AR L ZE AP E SEf)
(8 E (the value of the trade secret ) ©

Z T BREELE VR EEMGSE S 2 EFHE TR A8 EWEILIEE
(EFE R SRR HERE & SE M IR (trade secrets theft) » JRE[ » BN SERLE
BN BV ERE —E > RN E M E (stolen property ) » [T~ Z=HE

2 University Computing Co. v. Lykes-Youngstown Corp., 504 F.2d 518, 539 (Sth Cir. 1974).

2 Douglas G. Smith, Application of Patent Law Damages Analysis to Trade Secret Misappropriation
Claims: Apportionment, Alternatives, and Other Common Limitations on Damages, 25 Seattle
University Law Review, 821, 827(2002).

* Terence P. Ross, Intellectual Property Law: Damages and Remedies, § 5.03[2], 5-19 ( 2016) °
©1984 (EEFF G iEE T EBFIKEE ) (the Sentencing Reform Act) FASEEIIEF ELA TR
EMZE 5 (The Sentencing Commission ) » ¥z Z B & il & B H AT E B AR IR EH 2
#3= . 1987 B EEGH EEBEEFEER] (U.S. Sentencing Guidelines ) » DLEE4RZ= rows Iz »
FAERIE R ©
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offense level ) 255 6 FE4 » Q1SRG 52 HUE BB FSNEIE T ~ 4N oM E]
N AIEIRASE 6 et BRIt 2 ([H5ak - AR ERZ  FRLE  FEEAS
6 TFARAEHE o BN 3 (SRR -
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o TR KA R E S MR BN E A T TR EFEE T R R
=~ 4,000,000 SFEEIFEERA o TAFREIAERILIA TR » EEHE —FELUT 2 HH
FE - A SUERBTEREUR TR EVEE T =0 RBREF SRR FTRE S e B A E R
6 FIPESt 18 {HSEEK -

FHEL AT > SRR R g B S P E S 2 ST - 55 2BL fik
N.3(A)sHRE 2 5B EIRIEAEH B daA F 285 - AR 2 s E
HEgtEA (Actual loss ) &5 &8 o] 7H R AU SR 4= 2 688 1R (the reasonably
foreseeable pecuniary harm that resulted from the offense ) - ¥ & n]7E RAVEEE -
BAEE  EEMERTEER > ST ERFEZ K EHTE RN » BIEIEAY T RES
AEER - ettt is 0 NEARBREUESTREA 2075 EANREEEH
W E e - AR LR IR 2 &R (reasonable estimate of the loss ) B[JA] -

AR HEEE L TRZE « (1) #ERS - WEEIEEMEZ AP
{E{E (fair market value ) » LIRS EERERESA B LIRHEEE » s
ETHUSZERTEE 2R - (i) ERVAEERR (A - =2FE0E) NER - i
AN » 2% B RRIE TR T Rl DI EAE - Clii ) (B3 248 2 & A - (iv)
AIRE R E AN ABERU AR ETEE - (v) RYEIRRECD R D By R S E (E B
HAAFERE © (vi) EM—AetERZ > 20 - JEIEAVHEE B IR - AHEEUE
BhFTE AN AESE -

Hrp Application Note 3(C) (ii) = " ##/EHS ~ @EISHREN E 2 A
58 E (fair market value) » WA EHTSEEREESA EFHEESE » #
EEFTAUSZMEFTCE Z AR /2 2009 TR RISHEFESEM A MIIA » R -

CEBERES - SRERE T - BT Y 6 [HRR] > FERMRIEEEATRIGCHRE
e IUTE N Ehe it 2 BEE - A FIRTRl ek B REATRIBRE - 218 FHRIBE U IRAY B EE ML
1 43 EZ R Ktk -
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EEWILEEHE - EREDAS R - TEEFEWEET > SEHELE 57
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TEEEUE SERLE + (5) BRSNS > WEHER - (HEM M ARRESER - (6) B
WEFEME - WEMEH - EmmBE TR > (HERE 5 (7) IS EE - e
{HF > FEmSEsER > CEHEESTE > (8) BRSNS - W - il
SERK > T HAER] - i A EIRFRENE B O E T ER] S (9) BAIUEZELE -
WEAHEA ~ EAEETER - BV E AN E - DL BRI IEESFRATA B » 2R
AP ERan t CEE IR E - B E s R EENE N TEE BEwE
R TERF % - B E WS CAFEAZIE B S AW
HUFlEs 5 S E AN SHERD ~ 3O > S IR R AT 2B B RE S fy (K -
Mite—(ERERZE  EEWENSATEARTESRL S ARG EEEN
T2 BB EE o N EERE - (ER T EUS 2 R EREE - KB E
HEEEEFEA > SNARRES > R SEETA - RERAYN - EEN
BB TS iR RN - %

"ANIETSEE R EEE TR SN AR B2 R R S
EUETIGEAE « fE 0 BLLAEHS{H(E (fair market value model ) =GR E
BB > (VRIS 2 RS RS - RENEREIME » BE SR - DEEE
RS B R (B > 5 8 AW I B SE (A > RIS E A= - K8k
IR ENEE — R — VS - R St 2 S S ey T S EE -
HAIEES > i E AAVIEZF BB — R0 - BT - RS EWERH
NG ERHBRER  REEEWERNEEFFAE T - G L EHERERH
TR R AT A & 2 DUORAS A - (EBR T IR S A AN 4l A
B E NEERBNRE - SCETIREBT - BN EARE S 2 AT - SLikimel
FEET o R fERT IR B T - R E NS EENEEER A RAEE
HICCE - W NAFFA EZEMEAIER - Rt - WHEHIEA Z (hEt T aE & B E K
ABIRERE AR - 35 DALAE R RHRI A ] sE & BETE R B4 > 1M & 72 A
BEARAADTRAIRE - *

¥ William P. Campos, Loss Amount in Trade Secret Cases, in: Prosecuting Intellectual Property Crimes,
US Department of Justice, 2016, 15.

8 prosecuting Intellectual Property Crimes manual, 333-334

* Ppeter J. Toren, Intellectual Property and Computer Crimes, Law Journal Press; Lslf edition
(September 28, 2016), §5.03[12], 5-47.
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(reasonable royalty rate ) F]REFE AL A EIEEVE(EE - 281 2 A HFER
EEFHEERG SHEERUE TR EBE S EEN ST BRI EE - BIER
=N ATHE e

HaRh - AR ERE - EENIEE e JUFERTE IR S F - SIERER
B HERERIETREREE #r S HYER] (gain) » (HEEWEE ©FH - BEIRA AleE » HAIZ T
SREE - BRI > T E AN & RS G B e -

B SR F AR R B IR EBE FHRVRCAS A el R bl & iy Ak 7
Wt aERi A% (the research and development cost method ) - #2 w2l 5 & ]
FARI B B W RE s B Y P RR (EE Y T EEERCA | (replacement cost) - &
REEEMFRERE Al ciBEERESHEMAES (B T ET
SRR B - 18 FAV4EEE (the amount of loss) A[LUERLET » e DIRHA
EEAE—(EEEE AN - >

>0 Prosecuting Intellectual Property Crimes manual, 334

> peter J. Toren, Intellectual Property and Computer Crimes, Law Journal Press; Lslf edition
(September 28, 2016), §5.03[12], 5-47, 5-48.

> Ppeter J. Toren, Intellectual Property and Computer Crimes, Law Journal Press; Lslf edition
(September 28, 2016), §5.03[12], 5-48.

> peter J. Toren, Intellectual Property and Computer Crimes, Law Journal Press; Lslf edition
(September 28, 2016), §5.03, 5-51

>* Ppeter J. Toren, Intellectual Property and Computer Crimes, Law Journal Press; Lslf edition
(September 28, 2016), §5.03, 5-51
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